From: Biskupiak, Bob

To: Aaron Schulenburg

Subject: SCRS Survey

Date: Thursday, October 11, 2018 10:47:11 AM
Attachments: doc02345720181011083729.pdf
Aaron,

| apologize for the delay in responding to your inquiries of July 21 and August 29" Here are the
responses to the questions.

181. Yes, SAO is charged with consumer protection duties as they relate to insurance and
securities and yes, we are the regulatory agency in Montana who supervises the business of
insurance.

182.  Yes, claim settlement practices are a part of our regulatory oversight.

183. | am not aware of any specific regulation that would require an insurer to comply with
vehicle manufacturer instructions on repair procedures.
We have relied on Montana Court applications of "Made Whole" to require that insurers
return insureds and claimants "as close as practicable"
to their pre-loss condition and to my knowledge this has included accepting that any CAPA
certified replacement part or used reconditioned
part that can be guaranteed by the insurer to be in as good or better condition than the part
that existed pre-loss would meet the criteria for
being "as close as practicable" to the pre-loss condition of the vehicle. While we
acknowledge that an insurer cannot compel any insured or
claimant to put a "after-market" or "used" part on their vehicle, the insurer would be
allowed to say that is all they would be required to pay for.
a. As above, | don't believe there is any specific statute, rule, or precedent that
would require an insurer to recognize or adhere to
any specific manufacturer recommendation for repair. PHS has always relied on
the repair facility to say if this is or is not an industry
"standard" or "accepted" method of repair.

184. Montana has, historically, held that CAPA certified after-market parts and used
reconditioned parts are an acceptable, industry standard

method of repair. | don't know that use of OEM parts or procedures would or would not be
considered "reasonable expectation".

185. | am not aware of any insurers that currently provide specific language in the insurance
contract stating that they will or will not pay for OEM
parts or procedures. | believe that the more standard language states that the vehicle will be
repaired or restored; for example:
Hartford - A. Our limit of liability will be the lesser of the: 1. Actual cash value of the
stolen or damaged property; or 2. Amount
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Commissioner of Securities and Insurance Matthew Rosendale

Office of the Commissioner of Securities and Insurance - Montana State Auditor

Helena, Montana 59601 i

Dear Commissioner.of Securities and Insurance Rosendale.

I’d like to introduce myself as the executive director of the Society of Collision Repair Specialists (SCRS)." Since 1982,
SCRS has been the largest national trade association solely dedicated to representing hardworking collision repair
facilities across North America, and 1 am writing to you today on behalf of our membership.,

As a trade organization, our objective is to promote, support, and encourage exemplary businesses committed to
performing proper repairs for the motoring public; and to offer information and leadership that aids the industry in
upholding professionalism and commitment to quality:

In October of 2017, a Texas jury found a collision repair facility Hable for $31.5M in compensatory damages as:a result
of repairs that did not follow documented repair procedures provided by the Original Equipment Manufacturer (OEM:)
The size of the SEEBACHAN.v. JOHN EAGLE COLLISION CTR decision, the fact that it was not for punitive
damages, and the fact that it could have been mitigated had the facility followed OEM procedures, have all generated a
significant amount of industry discussion. It is the position of SCRS that if an OEM documents a repair procedure as
required, recommended or otherwise necessary as a result of damage or repair, that those published procedures would be
the standard of repair until such time the documentation changes. Our position, communicated to our members, is:that
disregarding a documented procedure that is made available to the industry creates undue and avoidable liability on the
repair facility performing the repair. '

As part of our informational work on behalf of our members, we are trying to determine the role that your office plays in
helping consumers ensure the claims settlement process will also ensure them a complete and proper repair. We hope
that you can take a moment to respond to the following questions:

181. Is your department charged with consumer protection and the entity who serves as the regulatory agency to
govern and supervise the business of insurance in your state?

182. Are claims settlement practices a part of that regulatory oversight?

183. In many cases, vehicle manufacturers provide specific instructions and documented ‘procedures on how repair
and replacement operations are to be performed to produce a safe and proper repair. As evidenced in the
SEEBACHAN v. JOHN EAGLE COLLISION CTR case in TX, failure of the facility performing the repair to
follow these procedures can result in catastrophic loss, and incur avoidable liability that negatively impacts
garage insurers. Many state laws relevant to insurer claims settlement rely on subjective terms such as
“reasonable” as-a means of satisfying their obligations.

a. - Is there anything that holds insurers and insurance policies sold-in your state accountable to
recognize manufacturer documented procedures as a basis for settling claims and loss
indemnification?

184. Would your department consider it a “reasonable” expectation that if an OEM repair procedure or-instruction
existed, that the claim should cover the associated costs?

185. Would your departmeht expect consumers.to be clearly notified through exclusions in.the policy where costs
associated with documented OEM procedures would not be covered: otherwise, allowing a consumer to
reasonably assume they would be?

186. If there is a dispute between a consumer and their insurance carrier over the cost to restore their vehicle to pre-
loss condition in accordance with manufacturer documented procedures, is your department the correct one to
address those issues and provide consumer protection?

iii. If yes, please explain?
jii- - 1fno, who is the appropriate consumer protection body to do s0?

We would like to thank you in advance for your candor, and if you have any further questions, I can be reached at the
contact information below.

Best regards,

Aaron Schulenburg, SCRS Executive Director
302.423.3537 aaron@scrs.com






necessary to repair or replace the property with other property of like, kind &
quality.

Progressive - Our limit of liability for loss shall not exceed the lesser of: 1. The actual
cash value of the stolen or damaged property;

2. The amount necessary to repair or replace the property with other of like kind
and quality, which may include new; reconditioned,

Aftermarket or used parts;

Safeco - A. Our limit of liability for loss will be the lesser of the: 1. Actual Cash Value
of the stolen or damaged property; 2. Amount

Necessary to repair or replace the property; or 3. Limit of liability shown in the
Declarations. Safeco then goes on to advise under

B. An adjustment for depreciation and physical condition will be made in
determining actual cash value at the time of loss.

So, there is some uniformity in policy language between carriers and none of the policies |
reviewed had language addressing or allowing for the

Use of OEM parts and repair procedures specifically. Although | am certain that this
coverage is probably available by endorsement from some

Insurers for additional premium.

186. Yes, we are the proper regulatory body to address such issues.

Yes, we have intervened in such disputes on a case by case basis. We have successfully
argued that an insured or claimant is not "made whole"

when the use of "after-market" or used reconditioned parts will have a negative impact on
the manufacturer's warranty for the vehicle if the

vehicle is still covered by warranty? We have also argued for use of OEM parts when it
becomes clear that the after-market parts prescribed by

the insurer are inferior in quality and do not fit or function as the originals. But we have not
upheld that the use of certain after-market or used,

reconditioned parts is prohibited by law or rule or that the use of these parts is somehow
not compliant with the views of this agency.

If you have any specific questions, please let me know.

Bob

Bob Biskupiak CPCU, CIC

Deputy Insurance Commissioner

Office of the Montana State Auditor,
Commissioner of Securities and Insurance
(406) 444-5438
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